
MEMO RANDUM  AND ORDE R AND ORD ER ON MO TION TO DISMISS

In the U nited States Bankruptcy C ourt

for the
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In the matter of: )
) Adversary Proceeding

DAN LOUIS HIERS )
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(Chapter 13 Case 87-40150) )
)

Debtors )
)
)
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)
)
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v. )
)

INTERNAL REVENUE SERVICE )
and )
UNITED STATES OF AMERICA )

)
Defendants )

MEMO RANDUM  AND ORDE R AND ORD ER ON MO TION TO DISMISS

Pursuant to Rule 7012 of the Federal Rules of Bankruptcy Procedure,
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Defend ant, United States of America, filed a Motion to Dismiss this proceedin g on  the

grounds that Plaintiffs failed to state a claim upon w hich relief can be granted.  Based

upon the record in the file and the applicable authorities, I make the following Findings

of Fact an d Conc lusio ns o f Law . 

FINDINGS OF FACT

This  matter com ing b efore  the co urt on  Defend ant's m otion  to dism iss, all

avermen ts with in Pla intiffs' complaint must be taken as true.  Plaintiffs filed a joint

petition under Chapter 13 of the Bankruptcy Code on F ebruary 12, 1987.  The Internal

Revenue Service ("IRS") filed a proof of claim in the case on or about July 6, 1987, for

tax obligations stemming from the years 1978 and 1983 through 1986.  Plaintiffs received

a discharge in their Chapter 13 case on September 2, 1992.

In January of 1993, the IRS issued a levy against the wages of Plain tiff,

Shirley Hiers.  After numerous contacts by Mrs. Hiers and her attorney, the levy was lifted

app roxim ately  one week after it was issued.  Thereafter, on or about March 29, 1993, the

Plaintiffs  receiv ed n otice th at the IR S intende d to o ffset the ir 1992 tax refund  again st a

198 4 tax  liability .  
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On Jun e 15 , 199 3, Debtors  initiated this adversary  proceeding alleging that

the IRS ' actio ns in  levy ing u pon  Plain tiff's wages and attempting to offset Plaintiffs' tax

refund violated the automatic stay of section 362 of the Bankruptcy Code, as well as the

permanent discharge injunction imposed under section 524(a)(2) of the C ode .  Plain tiff's

seek com pen satory  dam ages  in an  amo unt n ot less than $100,000.00 and pun itive damages

in an  amoun t not  less th an $ 1,00 0,00 0.00 . 

The United States responded to the Plaintiffs' complaint with the instant

motion to dismiss.  In support of their Motion, the United States contends that jurisdiction

is lack ing o ver th e IRS  as a n ame d D efend ant, tha t Plain tiffs hav e failed  to state  a claim

for relief because the IRS did not violate the automatic stay provisions of section 362 and

because the United States has not waived sovereign im munity with regard to Plaintiffs'

claim  und er section  524 (a)(2 ).  

On Sep tember 3 , 199 3, this court entered a Scheduling Order requiring

the parties  to comp lete all discovery by December 2, 1993, and to submit a joint pre-trial

order to the court with in fifteen  day s there after.  T wo  con sent o rders  were subseq uen tly

entered extending the deadlines, the second  orde r extendin g the  disco very  dead line to

February  15, 1994, and extending the deadline for submission of the joint pre-trial order

to fifteen d ays th ereafte r.  Th is consent order was signed by counsel for both Plaintiffs and
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Defendants.  On March 1, 1994, the court received Defendants' p ortion of the pre-trial

order along with a copy of a letter, dated February 24, 1993, and addressed to Plaintiffs'

counsel noting that the pre-trial order was due in this court on the second day of March,

199 4.  The C our t still aw aits P laintiff s' po rtion  of the pre -trial o rder .   

CONCLUSIONS OF LAW

Plain tiff's counsel's failure to comply with the terms of the scheduling

order constitutes a lack of prosecution of this case, and is alone grounds for dismissing

Plaintiffs' complaint.  Moreover, the substantive grounds upon which the United States

bases its m otion to d ismiss requir e dismissal o f Plain tiffs' co mp laint. 

The United States' motion raises two issues.  The first is whether the IRS'

actions violated the automatic stay imposed by section 362 of the Bankruptcy Code.   The

second issue  is wh ether  the U nited  States  has w aived  sovereign immu nity w ith respect to

Plain tiffs' cla im th at the  IRS  violated  the d ischarge  injunctio n of  sectio n 52 4(a) (2). 

As to  the first issue, it is undisputed that Plaintiffs' Chapter 13 case was

concluded prior to the IRS' action s in lev ying  upo n M rs. H iers' w ages  and  attem pting  to

offse t Plain tiffs' tax  refund.  A s a result, Mrs. Hiers' wages and the Plaintiffs' tax refund
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were  no longer property of a ban kruptcy estate.  Consequently, there was no a utom atic

stay in place for th e IR S to  violate w hen  it took the se alle ged  actio ns.  See 11 U.S.C. §

362(c).

The alleged actions of the IRS' would, however, violate the permanent

injun ction established by issuance of the discharge order under 11 U.S.C. Section

524 (a)(2 ).  Th is pro vision  prov ides, in  pertin ent part:

(a)  A discharg e in a case und er this title--

(2)  operates as an injunction against the
commencement or co ntinuatio n of  an action , the
employment of process, or an act, to collect, recover or
offset any [discharged] debt as a personal liability of the
debtor, whether or not discharge of such debt is waived;

11 U.S.C. §524(a)(2).  The United States has n ot, ho wever, w aived  sovereign immu nity

with  rega rd to a ny d ama ges w hich  Plain tiffs mig ht have for the IRS' violation of the

permanent injun ction .  This  precise issue was recently dealt with by the Honorable John

S. Dalis in In  re  Brown, 159 B.R. 1 014 (Bankr. S.D.Ga. 1993).  In Brown, Judg e Dalis

concluded that none  of the  prov isions  of sec tion 1 06 o f the Bankruptcy Code  were

effective in waiving  the United S tates' sovereign imm unity with respe ct to monetary

damages for violation of Section 524(a)(2).  I find the analysis and reasoning of Judge
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Dalis in that opinion persuasive and dispositive on this issue.  Therefore, I conclude that

the U nited S tates is abs olutely im mun e from  the relief so ugh t by P laintiff.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, IT IS

TH E O RD ER  OF  TH IS C OU RT  that P laintiff s' comp laint b e DISM ISS ED . 

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This         day of May, 1994.


